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This article considers whether the Bush Doctrine seeks to
establish a new rule for the preventive use of force against
states and terrorist groups armed with weapons of mass
destruction. Alternatively, does the Doctrine aim to carve out
an exceptional right of intervention that is restricted to America
alone? After emphasizing the dangers of changing the general
rules on the use of force, I argue that the Bush Doctrine is not
seeking such a modification. Instead, the new strategy should
be viewed in the context of American exceptionalism. This has
two sources: the long-standing belief of successive American
governments that it is a carrier of universal values, which the
United States has a historic responsibility to protect; and the
administration’s belief that the United States is uniquely threat-
ened after 9/11, and thus is justified in exempting itself from
the ordinary legal rules. The article highlights the dangers of
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preemption or preventive war. Next, I explore the efforts made
by the State Department’s Policy Planning Director, Richard
Haass, to justify preventive military action as being in conformi-
ty with new understandings of sovereignty that emphasize
responsibilities as well as rights. I argue that this ingenious
attempt fails to meet the criticism that the Bush Doctrine issues a
general license for intervention. This is because Haass, and other
administration officials who argue in a similar vein, refuse to
specify who should decide when a state has behaved so irre-
sponsibly that it becomes a legitimate target for intervention.
The final part of the article argues that far from establishing new
rules for the use of force, the Bush Doctrine is best understood
as a product of a moral and legal exceptionalism that exempts
America from existing rules. This revolutionary response to the
threat from global terrorism establishes the United States as the
sovereign that decides when the sovereignty of others can be
infringed.

Beyond Preemption and Toward Preventive War

Historians will have to judge whether the Bush Doctrine
would have seen the light of day without the attacks against the
United States on September 11, 2001. What can be said with
greater certainty is that 9/11 gave the Bush administration a
clear focus for defining America’s national interest after the
demise of Soviet power. The “war on terrorism” has become the
legitimating standard against which to defend U.S. foreign poli-
cy in the same way that the Soviet threat played this role in justi-
fying containment in the late 1940s. What is different about the
current situation is two-fold: first, America finds itself in a hege-
monic position where it can exercise overwhelming power
against any putative foe. But second, the United States faces a
situation where for all its awesome firepower, it remains vulner-
able to attack by hidden terrorist networks possessing WMD.2
Washington’s nightmare scenario is that groups like al-Qaeda
will acquire these weapons, and the Bush Doctrine is the admin-
istration’s response to this danger.
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2. David Rieff, “Hope is Not Enough,” Prospect, October 2003, p. 32.

this type of thinking. It also considers whether it is possible to
ameliorate U.S. unilateralism by devising new collective
approaches to the threat posed by the spread of weapons of
mass destruction to terrorist groups.
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Introduction

In a landmark speech to the United States Military Acade-
my at West Point on June 1, 2002, President George W. Bush
declared that America could not rely on a strategy of deterrence
for its security post 9/11. Instead, he claimed that faced with the
perils posed by terrorist networks and “rogue states” acquiring
weapons of mass destruction (WMD), the United States might
have to strike first before the danger had materialized.1 No
American government has ever advanced such a justification for
the use of force, and it has profound implications for the existing
international legal framework regulating the recourse to vio-
lence. The U.S. decision, in conjunction with its British and Aus-
tralian allies, to militarily overthrow the regime of Saddam Hus-
sein in March 2003 has been viewed by many as the first test of
the so-called “Bush Doctrine.” In the eyes of the majority of
states in international society, America’s new strategy posed a
fundamental challenge to the principles underpinning the UN
Charter.

The central question guiding this article is to explore
whether the administration is seeking to create a new legal basis
for the use of force that would be available to all states. Or, is the
new U.S. policy an attempt to carve out an exception to the
existing legal rules that only applies to America?

The first part of the article examines the strategic rationale
behind the Bush Doctrine, clarifying the conceptual ambiguities
that have crept into the debate over whether it is a strategy of
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doctrine is designed to apply to known terrorist perpetrators who
have committed aggressive and destructive acts but whose loca-
tion and origins remain uncertain; it has been applied however, to
states whose location is known and identity obvious even though
their connection to actual aggression is far less certain.5

Barber”s contention overlooks how far the Bush administration
has identified a specific threat emanating from “rogue states”
armed with or developing WMD. Even without the link to glob-
al terrorism, Bush and his advisers believe that the very nature
of these regimes poses a fundamental threat to both America’s
values and its security.

In his West Point speech, Bush had not explicitly rejected
deterrence in relation to Iraq, Iran and North Korea—those
whom he had labelled an “axis of evil” in his 2002 State of the
Union address. However, the National Security Strategy (NSS)
document of September 2002 explicitly identified the develop-
ment of WMD by “rogue states”6 as a challenge to both America
and the world. The NSS stated that the pursuit of, and global
trade in, such weapons by these “states” has become a looming
threat to all nations.7 Moreover, it argued that deterrence was
just as ineffective in meeting the long-term danger posed by
“rogue states” armed with WMD as it was in meeting the peril
posed by non-state actors equipped with such weapons. The
NSS considered that the regimes governing these states were
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States and everything for which it stands.” U.S. Government, The
National Security Strategy of the United States of America, September 20,
2002, online at www.whitehouse.gov/nsc/nss.html.

7. Ibid.

There are two routes that could facilitate such a transfer of
weapons. The first is that governments which already possess
these weapons, or crucially, are in the process of developing
them, could sell or hand them over to groups like al-Qaeda. The
second is that state actors could lose control of these weapons
and they could inadvertently fall into terrorists’ hands. Either
way, the Bush Doctrine proceeds from the premise that the
threat posed by global terrorism is beyond traditional strategies
of deterrence and containment. In his speech at West Point, the
President highlighted the limits of deterrence in meeting this
new danger. He stated, “Deterrence—the promise of massive
retaliation against nations—means nothing against shadowy ter-
rorist networks with no nation or citizens to defend.”3 There is
no reason to dissent from this conclusion: Terrorists like al-
Qaeda are stateless and hence have no homeland to retaliate
against. Moreover, being committed to martyrdom, they are
impervious to the traditional cost-benefit calculations so central
to effective deterrence.4 What remains much more controversial,
and deeply problematic, is the administration’s claim that the
only effective way to meet this challenge is to remove those gov-
ernments—by diplomatic or military means—that are viewed as
potential conduits of WMD to the terrorists.

Bush’s identification of Iraq, Iran, and North Korea as spe-
cific sponsors of terrorism in his January 2002 State of the Union
Address would have been more persuasive if evidence had been
adduced of direct links between these states and al-Qaeda.
Rather, what motivated the administration was the conviction
that such links either must exist—however covertly—given the
evil nature of these regimes or would develop in the future. Ben-
jamin R. Barber captures the way in which the war on terror
became focused on state actors against whom there was no
direct evidence of culpability for the attacks against the United
States on September 11. He writes that the new

186 Nicholas J. Wheeler

3. “Remarks by the President.”
4. John Ikenberry encapsulates this problem by noting that terrorist

groups like al-Qaeda “cannot be deterred because they are either will-
ing to die for their cause or able to escape retaliation.” John Ikenberry,
“The Lures of Preemption,” Foreign Affairs, vol. 81, No. 5 (September/
October 2002), p. 51.



Understanding the distinction between preemptive and pre-
ventive action is crucial to understanding the extent of the shift
in American policy, and to realizing the dangers that such a
strategy poses to world order. A preemptive strike is one where
a state, or group of states, uses force in response to an imminent
threat. Michael Walzer is uncomfortable with this language of
imminence if it is invoked to refer only to “the immediate
moment” and thereby does away with the category of cases
where there is room for deliberation about how to respond. It is
Walzer”s contention that it is possible to distinguish between
justifiable preemption and unjustified aggression by judging
whether the following criteria are met: “a manifest intent to
injure, a degree of active preparation that makes that intent a
positive danger, and a general situation in which waiting, or
doing anything other than fighting, greatly magnifies the risk.”13

He maintains that Israel’s first strike against the Egyptian air
force in 1967 met this threshold of “sufficient threat.”14

International law is ambiguous on whether states have a
right of preemptive self-defense in cases where a failure to act
might lead to the loss of territorial integrity or political indepen-
dence. Article 51 of the UN Charter requires that an “armed
attack” take place before the right of self-defense is triggered.
State practice and opinio juris15 appear to support such a strict
interpretation of the law.16 However, some international lawyers
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tifying self-defense under Article 51 of the Charter. Michael Byers,
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15. Opinio juris refers to that subjective or intersubjective element of the law
that accompanies the practices of states. If states engage in a practice
and claim that this is permitted or required by the law, then over time,
this practice will acquire the status of a new customary law. For a fuller
discussion, see Anthony C. Arend and Robert J. Beck, International Law
and the Use of Force: Beyond the UN Charter Paradigm (London: Rout-
ledge, 1993), p. 6.

16. Byers, “Preemptive Self-defense,” p. 180.

extreme risk-takers, prepared to gamble all in the pursuit of
their fanatical objectives. The NSS drew a comparison between
the risk-averse character of the Soviet Union during the cold
war, and the propensity for risk-taking on the part of today’s
“rogue states.” It declared that “deterrence based only upon the
threat of retaliation is less likely to work against leaders of rogue
states more willing to take risks, gambling with the lives of their
people, and the wealth of their nations.”8 Given the administra-
tion’s prognosis that both “rogue states” and terrorist groups
were beyond deterrence, the only effective strategy was to
ensure that the danger posed by these entities could not materi-
alize in the first place.

Preemption or Prevention?

In his 2002 State of the Union address, Bush had warned
that “I will not wait on events while dangers gather. I will not
stand by as peril draws closer and closer. The United States of
America will not permit the world’s most dangerous regimes to
threaten us with the world’s most destructive weapons.”9 Five
months later at West Point, the President underscored his deter-
mination to go on the offensive against America’s enemies. Bush
stated that, “If we wait for threats to fully materialize, we will
have waited too long . . .We must take the battle to the enemy,
disrupt his plans, and confront the worst threats before they
emerge.”10 This commitment to taking the offensive against
America’s enemies was center-stage in the NSS. “To forestall or
prevent such hostile acts by our adversaries, the United States
will act pre-emptively.”11 The drafters of the NSS employed the
language of preemption to describe the new strategy. Yet what
was actually being unveiled stretched this concept well beyond
its normal usage, leading to the charge that was actually being
declared was a policy of preventive war.12
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ventional means.”21 Groups like al-Qaeda armed with WMD
could kill millions of civilians from secret bases, and without
warning. The location of “rogue states” is known, but the NSS
worries that the leaders of these states will also attack the Unit-
ed States covertly employing the most destructive weapons
known to humankind. The strategy document points out that
given the enormous costs of inaction in the face of such terrify-
ing weapons, there is a “compelling case for taking anticipatory
action to defend ourselves, even if uncertainty remains as to the
time and place of the enemy’s attack.”22 This formulation is very dif-
ferent from the criteria established by the Caroline case, and it is
this that leads to the charge that it represents a new American
policy of preventive war. The latter is one that is fought with a
view to warding off a potential danger before it materializes into
a specific intention and preparations to attack.

There is nothing new about this idea, and Walzer’s cited
case of the War of the Spanish Succession illustrates this.23 The
war was fought against France in the belief that it was necessary
to prevent the balance of power from tipping dangerously in
Louis XIV’s favor. Here, war was justified by the fear that if
Europe failed to act against France, it would eventually suc-
cumb to its hegemony. Walzer criticizes this type of thinking on
the grounds that “war is justified . . . by fear alone and not by
anything other states actually do.”24 For the architects of the
Bush Doctrine, the “fear” that WMD might find their way into
American cities provides sufficient justification for anticipatory
strikes. The contention in the NSS that such attacks are permissi-
ble, even in the absence of a specific threat, reflects the adminis-
tration’s conviction that the traditional distinction between pre-
emptive and preventive war has broken down as a useful cate-
gory after 9/11.

This is not the first time in American history that momen-
tous technological and political developments have made such
reasoning attractive. At the dawn of the nuclear age, some in the
U.S. defense establishment advocated a policy of preventive war
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argue that a right of anticipatory self-defense exists in custom-
ary international law.17 It is maintained that this right to pre-
empt in times of crisis is not extinguished by Article 51, and that
since the Caroline case of 1837, there has been a restricted right of
preemptive action. The Caroline was a U.S. vessel which was
allegedly preparing to transport guerrilla forces and ammuni-
tion to assist rebels who were challenging British rule in Upper
Canada. The British attacked the ship before it put to sea and
sent it over Niagara Falls. The criteria for exercising a right of
anticipatory self-defense emerged during the treaty negotiations
a few years later in an exchange of letters between the British
and American governments. The British Foreign Secretary, Lord
Ashburton, defended attacking the Caroline on grounds of self-
defense. But the American Secretary of State, Daniel Webster,
replied that for the plea of self-defense to be accepted, the
British government would have “to show a necessity of self-
defense, instant, overwhelming, leaving no choice of means, and
no moment for deliberation.”18 The NSS seeks to justify its con-
ception of preemption by representing it as being in conformity
with a legal right. Condoleezza Rice, the President’s National
Security Special Assistant, and a key figure in the drafting of the
NSS, contended that the case for preemption should be seen as a
continuation of a long tradition in which “the United States has
long affirmed the right to anticipatory self-defense.”19 But it is
evident that what is being proposed in the NSS is a radical
departure from anything that Webster envisaged as justifiable
self-defense.

The NSS agues that the existing legal right of preemption
rests “on the existence of an imminent threat—most often a visi-
ble mobilization of armies, navies, and air forces preparing to
attack.”20 It calls for a broadening of “the concept of imminent
threat to the capabilities and objectives of today’s adversaries.
Rogue states and terrorists do not seek to attack us using con-
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to develop nuclear weapons that might be used against it.
Speaking before the U.S. Congress in late 2002, former Israeli
Prime Minister Benjamin Netanyahu reflected that his country
had acted in 1981 “because we understood that a nuclear-armed
Saddam Hussein would place our very survival at risk.”29 But
Israel’s action was almost universally condemned as an act of
aggression, and even the United States voted in the Security
Council to support a resolution censuring the action.30 The
unanimous view in the Council was that Iraq’s fledgling nuclear
energy program did not pose a threat to Israel that could possi-
bly justify its plea of anticipatory self-defense. Certainly, the
Iraqi reactor, even when switched on, could not possibly be seen
as posing an imminent threat in Webster’s term. If we move
along the spectrum and consider Walzer’s criteria of “sufficient
threat,” this judgment becomes more complex. The government
of Saddam Hussein viewed Israel as a major foe. Moreover, had
Iraq broken out of its NPT obligations, its nuclear ambitions
would have been accelerated by having a reactor operational at
Osirak. The question as to whether the Israeli strike was a legiti-
mate one turns on how far delaying such an action would have
exposed it to unacceptably high risks.31

The current administration in Washington has rendered a
very different interpretation of Osirak than that which prevailed
at the time.32 For example, Vice President Richard Cheney, in a
speech to U.S. war veterans in August 2002, hailed the Israeli
strike for setting back Iraq’s nuclear ambitions.33 It was clear
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29. Quoted in Lawrence F. Kaplan and William Kristol, The War over Iraq:
Saddam’s Tyranny and America’s Mission (San Francisco: Encounter
Books, 2003), p. 89.

30. For a discussion of the international response see Christine Gray,
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31. This calculation of risks is complicated by the fact that had Israel
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32. This partly reflected the fact that after the 1991 Gulf War, the UN
weapon inspectors who went into Iraq under Resolution 687 discovered
that Iraq was much closer to having a nuclear weapon than had previ-
ously been believed.

as the only response to the threat that would be posed by the
Soviet acquisition of nuclear capabilities. Fortunately, Presidents
Truman and Eisenhower rejected such proposals.25 Truman
opposed the whole idea on moral grounds, and his publicly stat-
ed justification is worth reiterating in a context where the cur-
rent administration in Washington claims the moral high
ground. In a public address to the nation in 1950, Truman
declared: “We do not believe in aggression or preventive war.
Such a war is the weapon of dictators, not of free democratic
countries like the United States.”26 What motivated the enthusi-
asts of preventive nuclear war in the first decade of the nuclear
age was the belief that America faced a new and unparalleled
danger. Moreover, this emergency justified an American exemp-
tion from ordinary moral and legal restraints. Senator Edward
M. Kennedy drew attention to this parallel with the Bush Doc-
trine in a speech he gave to the Senate on October 7, 2002. He
pointed out that the argument of those who wanted to launch
preventive war against the Soviet Union was that the “uniquely
destructive power of nuclear weapons required us to rethink
traditional international rules.”27 Kennedy is a strong critic of
the Bush Doctrine, and is very worried about what he sees as the
attempt in the NSS to rewrite the rules governing the use of
force.

Israel’s attack in 1981 on the Iraqi nuclear reactor at Osirak
is a model of what the Bush administration has in mind by its
policy of “anticipatory action”28 against rogue states and terror-
ist groups. The reactor was not operational and it was under
full-scope International Atomic Energy Authority (IAEA) safe-
guards. Israel was determined that it would not allow its enemy
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Anticipatory Intervention 
and the Limits of Sovereignty Thesis

The “limits of sovereignty” thesis is underpinned by the
contention that state sovereignty is a responsibility and not a
right. This changed understanding of the principle of sovereign-
ty gained ground in international society during the 1990s in
response to debates over the legitimacy and legality of humani-
tarian intervention.36 The Special Representative of the UN Sec-
retary-General for Internally Displaced Persons, Francis M.
Deng, labelled this approach “sovereignty as responsibility.”37

The Secretary-General himself is a great enthusiast for this doc-
trine. Speaking in 1998 before NATO’s intervention in Kosovo,
Kofi Annan emphasized that the UN Charter belongs to the peo-
ples of the world and not the states who are their representa-
tives at the UN. He asserted that “The [UN] Charter protects the
sovereignty of peoples. It was never meant as a license for gov-
ernments to trample on human rights and human dignity. Sov-
ereignty implies responsibility, not just power.”38 This is not a
rejection of the core principles of sovereignty and noninterven-
tion; rather, states that claim these rights must recognize respon-
sibilities for the protection of citizens inside their jurisdictions.39
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from Cheney’s speech that he viewed the Israeli attack as entire-
ly legitimate, and he put America’s enemies on notice that “We
under no circumstances will allow an enemy to develop against
our people weapons of mass destruction.”34 According to
Lawrence F. Kaplan and William Kristol, two prominent advo-
cates of the Bush Doctrine, Osirak “stands as the very model for
preemptive action, undertaken in the face of a clear, though
hardly imminent, threat and despite howls of international
protest.”35

The logic of the Bush Doctrine is that it could justify actions
taken anywhere on a spectrum spanning the restrictive criteria
of the Caroline case on the one hand, to full-blown preventive
war on the other. This assessment raises two fundamental ques-
tions. First, is the Bush administration seeking to establish a new
right of anticipatory action that would be available to other
states? Second, who should decide when this doctrine is to be
applied? Richard Haass, former Director of the State Depart-
ment’s Policy Planning Staff, began in 2002 and early 2003 to set
out a rationale that would justify states resorting to preventive
military intervention. Haass’ arguments were specifically aimed
at securing international legitimacy for an attack against Iraq.
But they rested on an appeal to a changed understanding of sov-
ereignty that created a new basis for the use of force—a basis
that, at least in principle, was applicable to all states.
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exposing themselves to legitimate intervention by others. He
declared:

When certain regimes with a history of aggression and support for
terrorism pursue weapons of mass destruction, thereby endanger-
ing the international community, they jeopardize their sovereign
immunity from intervention including anticipatory action to
destroy this developing capability.42

Haass did not explicitly address the crucial question of who
should decide when such intervention was justified. But an
important clue to his position can be seen from the fact that at
no point did he seek to restrict a right of “anticipatory action” to
the United States, recognizing no doubt that such a double stan-
dard would be unacceptable.

It is evident from an interview he gave a few months earlier
to Nicholas Lemann of The New Yorker that the Director of the
State Department’s Policy Planning Staff accepted that a right of
preventive military intervention should be available to other
states. Haass reportedly claimed that “if a government fails to
meet [its] obligations, then it forfeits some of the normal advan-
tages of sovereignty . . . [and] . . . other governments, including the
United States gain the right to intervene.”43 This proposition finds
support in Rice’s statement that “pre-emption . . . does not give
a green light—to the United States or any other nation—to act
first without exhausting other means, including diplomacy.”44

A Flawed Logic

Haass’ attempt to justify the Bush Doctrine by locating it as
both a logical and necessary development of the idea of “sover-
eignty as responsibility” was an ingenious one. However, there
was a fundamental flaw at the heart of his position. This
stemmed from his concern to ensure that the principle of sover-
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Taking this change of normative context as his point of
departure, Haass sought to argue that the Bush Doctrine was in
conformity with this new conception of sovereignty. He argued
in a series of speeches that there should be three exceptions to
the norm of nonintervention. He set these out clearly in an
address to the International Institute for Strategic Studies on
September 13, 2002. The first limit to sovereignty arises in cases
where a state fails to uphold “basic, minimum standards of
domestic conduct and human rights.” Haass cited NATO’s
intervention in Kosovo as being guided by this new understand-
ing of sovereignty. The second exception to the nonintervention
principle, according to Haass, arises in cases where states act as
safe havens for terrorist groups. Haass suggested that the U.S.
intervention against the Taliban in October 2001 represented a
good example of this principle in practice. There was wide-
spread international support, he said, for the idea that “sover-
eignty can provide no protection for governments that carry out
or abet such terrorism.” It was not the Taliban who had execut-
ed the attacks against the United States on September 11, but
“virtually everyone agreed it was legitimate for the United
States to intervene in Afghanistan and target the Taliban.”40

The above limitations on the exercise of sovereign rights are
relatively uncontroversial. However, Haass’ third claim for a
limit to sovereignty is highly contentious. He reiterated the
administration’s developing position that deterrence was inade-
quate to cope with the threat posed by terrorist groups like al-
Qaeda, and in relation to rogue states governed by leaders like
Saddam Hussein. Haass argued that “today, we are on the cusp
of a third adjustment to our thinking about sovereignty . . . In
this new international environment where terrorism and WMD
are intersecting . . . [and where] the dangers of inaction out-
weigh the costs of action. In these extreme circumstances, a
strong case can be made for preventive military action.”41 He
followed up this speech with another in January 2003 in which
he developed the view that certain states developing WMD risk
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state should use force preemptively before exhausting diplomatic
efforts. The problem with this attempt to limit the applicability
of the preemption concept is that it does not address the thorny
issue of who is to decide when these indicators for triggering
anticipatory action have been met.

It is no surprise, then, to discover that the administration
has been accused of legitimating a doctrine of anticipatory war.
In his speech to the Senate, Kennedy charged that the Bush Doc-
trine “would also send a signal to governments the world over
that the rules of aggression have changed for them too, which
could increase the risk of conflict between countries.”51 From the
opposite end of the U.S. political spectrum, that doyen of real-
ism, Henry Kissinger, cautioned that it was “not in the Ameri-
can national interest to establish preemption as a universal prin-
ciple available to every nation.”52 This criticism has been echoed
in foreign ministries across the world, and received an eloquent
expression in Annan’s speech to the General Assembly in Sep-
tember 2003. The Secretary General expressed his deep unease
with a policy that “represents a fundamental challenge to the
principles on which, however imperfectly, world peace and sta-
bility have rested for the last fifty eight years . . . if it were to be
adopted, it could set precedents that resulted in a proliferation
of the unilateral and lawless use of force.”53

The Bush administration has stubbornly resisted these
warnings about the dangers of the preemptive policy set out in
the NSS. I will argue later in the article that this reflects the legal
and moral exceptionalism driving current American policy.
However, an alternative argument is that senior officials like
Rice and Haass were not persuaded that the assertion of a new
legal rule by the United States would lead others to emulate it.
This thinking is well captured in Robert Kagan’s comment: “I
don’t think we’re moving into the age of pre-emption . . . I don’t
think other nations are being restrained from taking action by
the fact that no one has set the precedent of pre-emption. That’s
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eignty remained the cornerstone of the contemporary world
order. He recognized that sovereignty enabled states holding
different conceptions of justice to develop an ethic of coexistence
that upheld interstate order. “We do not want to return to a
world,” he said, “in which governments routinely intervene in
one another’s internal affairs. In an age of advanced convention-
al weapons and new instruments of mass destruction, this
would be a recipe for catastrophe.” This led him to argue for “a
general presumption in favor of respecting sovereignty.”45 The
problem that Haass failed to address was how this commitment
could be reconciled with a doctrine of “preventive military
action” that ceded to individual states enormous discretion over
the use of force.

The NSS had tried to anticipate this criticism by arguing
that nations [should not] use preemption as a pretext for aggres-
sion.”46 But critics argued that in failing to establish clear criteria
for distinguishing between “legitimate anticipation”47 and ille-
gitimate aggression, the Bush Doctrine issued a general license
for intervention. In fairness to the administration, some officials
did try to establish limits to the operation of the preemption
doctrine. From these statements and comments, it is possible to
identify four criteria that the administration viewed as crucial in
determining whether an anticipatory strike was justifiable. The
first is a past history of aggression, both against neighboring
states, and against that government’s own citizens. Second, as
Rice put it in her 2002 Wriston lecture, “the threat must be very
grave.”48 Unfortunately she supplied no elaboration of how this
should be determined. Neither did Haass, who was content to
leave it as a situation where “it’s a question of when, and not if,
you’re going to be attacked.”49 Next, administration officials
stressed, in Rice’s words, “that the risks of waiting must far out-
weigh the risks of action.”50 Finally, the national security adviser
emphasized in a number of speeches and interviews that no
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own ends was underlined by North Korea’s statement on Febru-
ary 6, 2003 that “pre-emptive attacks are not the exclusive right
of the U.S.”58 One further adverse consequence of the United
States being identified with a policy of preemption is that it 
significantly reduces U.S. diplomatic leverage in counselling
restraint in cases where governments are deliberating over the
merits of launching an anticipatory attack.59

The Need for a New International Legal Framework

Modifying international law to permit a right of anticipatory
action beyond the restrictive definition established by the Caro-
line case clearly poses considerable dangers to the fabric of inter-
state order. Yet the spectre of outlaw states facilitating terrorist
groups to acquire WMD, and the fact that once armed in this
way such groups would be beyond deterrence, demonstrates the
patent inadequacy of the existing UN framework regulating the
use of force. The Bush Doctrine is a revolutionary response to
revolutionary times. The UN Secretary-General recognized as
much when he appealed to the General Assembly to empathize
with the fears that make some states feel “uniquely vulnerable
since it is those concerns that drive them to take unilateral
action.”60 Annan did not mention the United States by name,
but his message was clear: A key challenge facing the UN was to
persuade Washington that the vulnerabilities driving the Bush
Doctrine could be effectively addressed through UN collective
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not why China is not attacking Taiwan. That’s not why India is
not attacking Pakistan.”54 Kagan is right that the world will not
suddenly find itself in an age of anticipatory intervention
because of the strategy enunciated in the NSS. Few states find
themselves in situations where such policy choices are forced
upon them. However, some do, and it is in these cases—two of
which Kagan actually cites—where there is good reason to feel
concerned that governments might seek to defend their actions
by appealing to the rationale underpinning the Bush Doctrine.55

The case of India and Pakistan provides a very good illustration
of the dangers here.

India’s belief, for example, that Pakistan is complicit in ter-
rorist attacks against Indian forces in Kashmir might lead it to
attack the bases of Islamic extremists inside Pakistan, leading to a
war that has the potential to go nuclear. The worry is that in a
future crisis between the two countries, such as erupted in
Spring 2002 over Kashmir, “a U.S. policy of preemption may pro-
vide hawks in India the added ammunition they need to justify a
strike against Pakistan in the eyes of their fellow Indian decision-
makers.”56 India’s Finance Minister Jaswant Singh, visiting
Washington at the end of September 2002, lost no time in lending
his support to the Bush Administration’s policy of preemption.
In doing so, he offered a very different reading of Article 51 from
the one held by the majority of international society. Singh
declared that, “where there is deterrence there is preemption.
The same thing is there in Article 51 of the United Nations Char-
ter.” Moreover, he asserted that preemption was a policy that
should be available for all states: “it is not the prerogative of any
one country,” he said, adding that “preemption is the right of
any nation to prevent injury to itself.”57 The likelihood that oth-
ers would invoke the U.S. language of preemption to serve their
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would do more harm than good. On all these questions, there
was plenty of room for reasonable disagreement. Russia and
China strongly opposed intervention, and the former made clear
it would veto any resolution seeking authority for NATO to
intervene. Faced with deadlock in the Council, and believing
classified intelligence reports that predicted a humanitarian cat-
astrophe if no action was taken, NATO took the decision to
bypass the Security Council. This was condemned by Russia,
China, and India (which as a non-member requested to partic-
ipate in the Council’s debates over NATO’s action).

Set against this, the wider membership of the Council
showed by their rejection of a Russian resolution condemning
NATO’s action that they sympathized with the moral reasoning
behind NATO’s action. In justifying the votes they cast against
the Russian position, some of these governments implicitly
blamed Russia for unreasonably preventing the Council from
acting to discharge its humanitarian and security responsibilities
under the Charter.62 While many members of the Council casti-
gated Russia for its behavior over Kosovo, they overlooked the
legitimate grounds for contesting whether the human rights sit-
uation in Kosovo had reached the threshold that justified mili-
tary intervention. What this case highlights is the fundamental
problem of reaching a consensus on intervention when evidence
is ambiguous, as it is always going to be when the merits of
anticipatory action are being deliberated.

The difficulties that bedevilled the Council over Kosovo
reappeared in its deliberations over the legitimacy of attacking
Iraq. In this case, the United States and the United Kingdom
sought Council approval for a strike against a member of the
UN so as to prevent it from acquiring WMD that could be used
against other states and/or transferred to terrorist groups. There
were attempts by these governments to portray the Iraqi threat
as an urgent danger, but the case for war did not rest on this
premise. Rather, both the Bush administration and the Blair gov-
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action.
Annan’s radical prescription for meeting the disease of

global terrorism without succumbing to the ills of unilateralism
was for the Security Council to devise new rules governing the
preemptive use of force. The Secretary General recommended
that the Council urgently

Needs to consider how it will deal with the possibility that indi-
vidual States may use force pre-emptively against perceived
threats. Its members may need to begin a discussion on the criteria
for an early authorisation of coercive measures to address certain
types of threats for instance, terrorist groups armed with weapons
of mass destruction.61

Two important implications follow from Annan’s position: first,
states should secure Council authorization before undertaking
anticipatory action, and second, the Council should arrive at
such judgments based on the application of agreed criteria. Even
if it proves possible to reach a consensus on the substantive
principles that should determine the use of force, Annan’s for-
mulation sidesteps the troubling issue of what should happen if
the Council fails to agree that such conditions have been met in
a particular case. This was the problem that divided the five per-
manent members of the Security Council (Perm-5) over military
intervention in Kosovo. And disagreements of this kind arise
most acutely in such cases of anticipatory intervention.

In the case of Kosovo, there was no disagreement in the
Council that the Milosevic government in Yugoslavia was in
violation of its international humanitarian responsibilities.
Instead, controversy centred on whether all peaceful means had
been exhausted; whether the humanitarian crisis was so grave
that it warranted recourse to force; and whether violent means
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able exception to the rule of Council authorization. In such situ-
ations, the Council performs the role of what Thomas Franck
calls “a global jury”64 in which it judges the legality and legiti-
macy of such actions. In this regard, Kosovo and Iraq were both
undertaken without explicit Council authorization, but the reac-
tions of other Council members varied enormously in the two
cases. NATO’s action was generally excused as a technical
breach of Charter rules that was justifiable on moral grounds. By
contrast, the U.S. and UK action in invading Iraq was interpret-
ed as a fundamental breach of Charter principles that challenged
the very pillars of UN authority.

In suggesting that a right of anticipatory intervention
should be open to other states, Rice and Haass did not make this
conditional on Council approval. Yet in failing to do this, they
laid themselves open to the charge, in Joseph Nye’s words, that
“any state could set itself up as judge, jury and executioner.”65

This was the concern that had motivated Annan to call upon the
General Assembly to devise new collective rules for the use of
force. But this criticism of the Bush Doctrine misunderstands the
real intention behind it: to ensure that a right of anticipatory
intervention is restricted to the United States alone. This reflects
the explosive cocktail of legal and moral exceptionalism that
shapes the mindset of the current administration in Washington.

America as the Exceptional Hegemon

The idea of the United States as an exceptional nation is
deeply rooted in the psyche of the American people. This belief
in the special character of the republic can be traced back to the
vision of the founding fathers. Historically, the notion that
America has a special mission in the world has manifested itself
in two contradictory foreign policy impulses. On the one hand,
it generates an isolationist ethos in which the United States seeks
to distance itself from overseas entanglements, lest these corrupt
and damage the democratic project at home. On the other hand,
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ernment were convinced that the regime of Saddam Hussein
clearly met the conditions for what Walzer defined as a “suffi-
cient threat.” It will be recalled that these are malign intent,
active preparations that make that threat a real danger, and a sit-
uation where the costs of waiting far outweigh the costs of
action. However, in a reverse of the Kosovo case, the United
States and the United Kingdom found themselves holding a
minority position in the Council.

The majority of states, led by France and Russia, were not
persuaded that Iraq’s development of WMD constituted a
“sufficient threat” to justify forcible regime change. They did
recognize that Iraq was in violation of a host of Security Council
resolutions, dating back to 1991, demanding disarmament of its
WMD. However, rather than employ the military instrument to
neutralize this threat, most members looked to Hans Blix, and
his team of UN weapons inspectors, to contain the danger.
Under Resolution 1441 adopted unanimously on November 8,
2002, Blix was required to report back to the Council on whether
Iraq was in “material breach” of Resolution 1441. The latter had
given Iraq “a final opportunity to comply” with its disarmament
obligations under successive Council resolutions.63 Had Blix in
his reports to the Council on January 27, February 14, and
March 7, 2003 found incontrovertible evidence of Iraq’s develop-
ment of WMD, this would have changed the dynamics in the
Council in favor of a new UN resolution authorizing the use of
force. Instead, it was evident that had the United States and the
United Kingdom (and Spain, which supported the Anglo-Amer-
ican position) tabled such a resolution, this would have failed to
secure the necessary nine votes, leaving aside the issue as to
whether France and Russia would have vetoed it.

The lesson of Iraq is a clear if troubling one: Even if the
Security Council were to follow up Annan’s recommendation
and arrive at criteria to decide when anticipatory intervention
was justified, this would not resolve the thorny problem of
agreeing in particular cases whether this had been met. Few
would argue that intervention should be prohibited in all cases
where the Council is paralyzed by the threat of the veto, and
intervention to prevent or end genocide is often cited as a justifi-
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pelling security interest in protecting liberal democratic values.
The Bush administration argues that faced with the threat from
global terrorism, the continuation of this project is indispensable
to national survival: If the world is not made safe for democracy,
there will be no safety for America in the world.

In her Foreign Affairs article in 2000, Rice asserted that
“American values are universal.”67 The logical corollary is that
humanity should recognize that American interests and global
interests are indivisible. The disturbing implication of this mes-
sianic worldview is that the United States can only be secure if it
recreates the world in its own image. In describing Iraq, Iran,
and North Korea as an “axis of evil,” Bush made clear that there
could be no lasting coexistence between the United States and
“rogue states” that develop WMD. This commitment to regime
change stems importantly from the moral compass guiding the
administration, and especially the President. But it is also driven
by the strong conviction that as long as these regimes remain in
power, the intolerable risk exists that they could develop
nuclear weapons. Through either deliberate design or inadver-
tence, these deadly instruments could find their way into terror-
ist hands. Consequently, the Bush Doctrine is predicated on the
belief that eliminating dangerous weapons in the hands of
“rogue states” requires nothing short of their removal from
power.

Against this background, it becomes evident that, from
Washington’s perspective, the Security Council’s commitment to
disarming Iraq through the route of UN weapons inspectors was
fatally flawed. The UN route relied on the premise that the Unit-
ed States could accept Saddam remaining in power provided that
his military ambitions were effectively halted. However, Bush
and the other neoconservatives driving American policy believed
that there could be no long-term guarantee against Iraq develop-
ing nuclear weapons if the Baathist regime was not overthrown.
Thus, the discussions in the Council as to whether the UN inspec-
tors should be given more time failed to address the core security
problem posed by Iraq: the combination of Saddam’s malign
intent and Iraq’s long-term military potential created a future
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this belief in America as “a city upon a hill” has led it to expand
and strike out against foreign foes in the belief that it has a
“manifest destiny” to universalize American values. In 1917,
President Woodrow Wilson took the fateful decision to commit
American forces to support Britain and the Commonwealth
against Germany. He believed that the German threat imperilled
both American values and its long-term security. In his declara-
tion to Congress on April 2, 1917, Wilson declared that “the
world must be made safe for democracy . . . civilization itself
seeming to be in the balance.66 In keeping with America’s excep-
tionalist vision, the President held that the United States was the
only agent of global salvation, and that if America acted in
defense of its principles, then this would assure it and the
world’s safety.

The “new mandarins of American power”67 believe that the
threat from global terrorism and rogue states is an equally
momentous moment in U.S. history. The President and his clos-
est advisers deem that American values are endangered on a
worldwide scale, and that only the final triumph of these over
the forces of terror will assure America’s survival. In his 2003
State of the Union address, Bush expressed this Manichean
struggle between good and evil in the following terms: “once
again, this nation and all our friends are all that stand between a
world at peace, and a world of chaos and constant alarm . . . we
are called to defend the safety of our people, and the hopes of all
mankind. And we accept this responsibility.”68 Even before
9/11, the administration had perceived a dangerous world in
which national security depended upon military strength. After
the vulnerability of American cities to suicide bombing attacks
was so brutally revealed on September 11, Bush, Cheney, and
Rice stated repeatedly their belief that the United States faced a
new and deadly menace to its very survival. Wilson defended
America’s intervention in the First World War on the grounds
that the United States had both a moral mission and a com-
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The administration’s rationale for America’s exiting the
ordinary legal rules has striking parallels with Carl Schmitt’s
justification of the Nazis’ dismantling of the rule of law in Ger-
many in the 1930s. Schmitt argued that all law is radically inde-
terminate, and that “the primary and most important question is
not [the always easily disputable and dubious] content of the
norm, but rather the question of quis judicabit?”74 What was cru-
cial for Schmitt was that it is the sovereign, by virtue of its
power, that decides the exception. In the case of the Nazis, Hitler
declared a state of emergency and then enacted new laws to jus-
tify actions that destroyed the rights that had existed under the
previous legal order. In terms of international law, a favorite
example cited by Schmitt was how the United States had fash-
ioned a legal system in the Americas based on the noninterven-
tion treaty while using the same device to justify actions that
contradicted its basic premise. Reflecting on the Monroe Doc-
trine, he wrote that it “is a very general, very broad ‘Doctrine’
which provides grounds for altogether contrary forms of action .
. . Only the United States determines what the Monroe Doctrine
means in the concrete case.”75 A similar logic can be seen at
work in the Bush Doctrine: It is America, the global sovereign,
that determines who has abused sovereign rights and should be
intervened against. And this exceptional right to act outside the
framework of the UN Charter is restricted to America alone. The
administration would seek to justify this special right by point-
ing out that the United States is the only power that is in a posi-
tion to save humanity, and that others should welcome it carry-
ing this burden.76 A Schmittian reply would be that America
gets to decide the exception because no one else is in a position
to challenge it.

The latter perception has characterized the dominant
response to the Bush Doctrine from governments and peoples
around the world. Millions across the globe demonstrated
against going to war in Iraq, and the administration’s policies
are frequently characterized as both imperialist and dangerous.
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peril to American security that had to be neutralized. Hans Blix
might have talked in his reports to the Council about the need for
the Council to put in place a long-term system for verifying that
Iraq was not developing WMD. But this aspiration ran up against
the deep rooted conviction among the neoconservatives that
America should not rely on other states, or international institu-
tions, for its security.70

The new administration had put the world on notice before
the attacks on September 11 that it would privilege American val-
ues and interests over fidelity to the rules of multilateral bodies.71

What changed after 9/11 was the belief that America confronted a
state of emergency which could only end when the threat from
global terrorism had been finally eradicated. In his forward to the
NSS, Bush declared that “the war against terrorists of global reach
is a global enterprise of uncertain duration.”72 What defines this
emergency is the administration’s belief that the existing interna-
tional legal framework is inadequate to meet the new threat.
Given the unique character of the threat posed by terrorist groups
armed with WMD, and the indispensable need for American
power in meeting it, the administration looks to the rest of the
world to recognize that the United States should be accorded spe-
cial rights and privileges. The NSS affirmed the administration’s
commitment to working through the UN and other international
institutions. But as Iraq showed, this does not extend to accepting
real constraints on America’s freedom of action, especially where
this involves decisions on the use of force. An important clue to
the mindset guiding Bush, Cheney, Rice, Secretary of Defense
Donald H. Rumsfeld, and his deputy Paul D. Wolfowitz can be
gleaned from a comment by Richard Perle (a member of Rums-
feld’s Defense Policy Advisory Board) that U.S. unilateralism over
Iraq marks the death of the “fantasy of the UN as the foundation
of a new world order.” What is noteworthy about this statement
is Perle’s insistence that this “fantasy” rested on the belief that
security can be delivered “through international law adminis-
tered by international institutions.”73
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might be the one action that would induce those states to do the
one thing the United States is desperate to avoid, namely, supply
terrorist groups like al-Qaeda with access to these weapons.

The more America tries to defend the Bush Doctrine by
appealing to exceptionalist arguments, the more it will be robbed
of international legitimacy. The architects of the NSS exhibit a
curious naivety about power in failing to understand that it can-
not last unless it is grounded in a wider consensus about norms
and values that goes beyond calculations of narrow military
capabilities.80 Intriguingly, the normally opposed schools of clas-
sical realism and liberal internationalism have made common
cause in critiquing the administration for its dismissive attitude
to international law and international institutions.81

The Bush administration stands at a crossroads and which
way it turns will have a decisive impact on future world order.
One direction lies in continuing along the revolutionary path
mapped out in the NSS. Iraq was the first test of the new doc-
trine, and the risks and costs associated with that operation have
been far higher than the administration anticipated. Beyond
Iraq, there remain the questions of how to deal with states like
Iran, Syria, and—most troubling given its acquisition of a few
nuclear devices—North Korea. If the administration seeks to
apply its remedy of “anticipatory attack” to these cases, the con-
sequences would be even more far-reaching and dangerous than
has been the case with Iraq, especially in relation to North
Korea. But there is another road that could be taken, one that
recognizes the wisdom of moderation in statecraft and that rec-
ognizes that even hegemons need a law-governed order in
which to secure their interests and values.
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No one denies that the United States faces a legitimate danger
from terrorists who are prepared to die for their cause and who
can escape retaliation. But what is strongly contested is that the
new American strategy of “anticipatory attack” and regime
change will make it more secure. Indeed, as David Hendrickson
has argued, the “depiction of the malady of the revolutionary
power increasingly fits the United States.”77 The defining feature
of a revolutionary power, as Kissinger brilliantly argued in his
classic A World Restored, is not that a state feels insecure—since
this condition is endemic to a system of sovereign states—but
that nothing can reassure it.78 As a consequence it seeks the will-
o’-the-wisp of absolute security, fermenting insecurity for all. In
a post 9/11 world this requires that the United States create a
world in which WMD and terrorism can never come together.
Yet as Pierre Hassner chillingly points out, since “there will
always be some terrorists and some weapons of mass destruc-
tion . . . the only end in sight to such a war would be total . . .
control by the United States.”79

One response to America’s exceptionalist claim would be to
embrace it, the moral justification being that the Bush Doctrine—
wielded by a state with America’s virtue and power—offers the
only hope of defeating the terrorists. However, the problem with
this line of argument is that others—allies and enemies alike—are
not persuaded that the threat from global terrorism and rogue
states warrants abandoning the UN Charter framework. The Bush
Doctrine seeks nothing less than the elimination of the risk that
terrorist states or groups could use WMD against U.S. targets. But
one perverse consequence of the new policy is that it is likely to
accelerate the proliferation of WMD as potential targets of U.S.
intervention seek to acquire nuclear weapons as a deterrent
against being attacked. Moreover, if the United States threatens
military action against those developing such weapons, this
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preventive military action against terrorist groups armed with
WMD, though he was silent on whether this extended to regime
change in states harboring terrorists. The Council’s difficulties in
reaching agreement over anticipatory intervention in the cases
of both Kosovo and Iraq underline the importance of trying to
establish criteria for deciding when such actions are permissible.
But it would be optimistic to think that such criteria would have
produced a consensus in either of these cases, even if it might
have clarified the points of disagreement more concretely.

Annan agrees with Haass that sovereignty brings with it
concomitant responsibilities in relation to WMD. But where the
State Department official had evaded the central question of
who should authorize armed action, Annan believes that this
authority must be given to the Council. Yet what happens if the
Council is judged by particular states to be unwilling or unable
to sanction the use of force, as happened over Iraq and Kosovo
respectively? Franck would argue that unilateral action of this
kind is always open to the “jurying” function performed by UN
political organs.83 The case of Kosovo is illustrative, since while
NATO acted without express Council authorization, its breach
of Charter authority was treated with considerable leniency by a
Security Council and General Assembly sympathetic to the
moral claims behind NATO’s use of force. By contrast, the Unit-
ed States’ and the United Kingdom’s reasoning over war against
Iraq failed to elicit a similar response.

The disagreement over Iraq turned on the question of
whether it constituted such a threat to regional and global secu-
rity that it justified regime change in Baghdad. Annan’s hope for
bringing the United States back into the UN fold rests on the
contention that it is possible to devise new collective mecha-
nisms that will persuade the United States to eschew unilateral-
ism. The problem is that while the United States acts like a revo-
lutionary power, it is beyond the reassurance of existing or new
UN institutional mechanisms. What worries the administration
after 9/11 is not the 99-percent certainty that “rogue states”
armed with WMD would be deterred from threatening U.S.
interests or aiding terrorists, but the one percent uncertainty that
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Are We in Iraq,” New York Times, September 7, 2003.
83. Franck, Recourse to Force, p. 181.

Conclusion

In assessing the moral, legal, political, and strategic issues
raised by the Bush Doctrine, it is important to bear in mind that
it is open to two fundamentally different interpretations. On the
one hand, the new U.S. policy of “anticipatory action” can be
conceived as an attempt to alter the Charter-based rules govern-
ing the use of force. Such a legal change, if widely accepted in
international society, would represent a radical shift in the legiti-
mate bases for using force. The UN Charter was aimed at
severely restricting the recourse to war on the part of individual
states. The Bush Doctrine relaxes these restraints by issuing a
general license for intervention in cases where a state judges that
others are developing WMD that will pose a future threat to its
very existence. It does not require the existence of an imminent
threat to be triggered and it does not depend upon the authority
of the Security Council. On the other hand, I have argued for a
different reading of the Bush revolution in national security pol-
icy. This alternative explains the Bush Doctrine in terms of
American exceptionalism. Far from seeking to change the gener-
al rules on the use of force, America seeks to exempt itself from
these, whilst simultaneously claiming a special right to inter-
vene to protect the United States from the dangers of global ter-
rorism. In either manifestation, it is evident that the Bush Doc-
trine represents a radical assault on the principles of the UN
Charter.

The question raised by the Bush Administration’s challenge
to the UN is whether the rules in the Charter can safeguard col-
lective security in a post 9/11 world. The American answer is
that it will not rely for its security on international law and
international institutions: The stakes are too high to wait for
multilateral security mechanisms to respond to the challenge.
The UN Secretary General’s response to this unilateralist
approach was to appeal to the General Assembly to devise new
rules on the use of force that would persuade the United States
that its security anxieties could be effectively addressed through
UN action.82 Annan is rightly prepared to cross the Rubicon of
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security, crucially the UN. America has often paid lip service to
international law while breaking it. But it has never issued as
direct an assault on the rules determining the use of force as it
has done with the Bush Doctrine. Unless the current or future
administrations adjust their attitude to the UN, there is little
hope that the Council will be able to devise new rules to cope
with the threat posed by global terrorism. Despite all its limita-
tions, the UN remains the best hope of building a collective
security system that can regulate state and non-state violence in
world politics. Bush claimed in his West Point speech that deter-
rence and containment were outmoded in coping with the new
threats; American actions in the coming years will determine
whether we should add the UN to that list.
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drives current U.S. policy. Yet the United States will never be
able to build an international consensus around this proposition
because it sanctions going to war against hypothetical dangers
that have not yet materialized. The administration would reply
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ciples of sovereignty and nonintervention upon which the exist-
ing international order rests would come crashing down.
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tively. The second counterproductive effect of the strategy is
that future American military adventurism beyond Iraq is likely
to further increase support for extremist groups like al-Qaeda.
What is missing from the Bush Doctrine is recognition of the
poverty, violence, despair, and anger that lead some individuals
to seek salvation in terrorist acts of religious martyrdom. In
espousing the principle that sovereign states have specific
responsibilities related to fighting terrorism and the spread of
WMD, the United States should not overlook its own responsi-
bilities in addressing the causes, as well as the symptoms, of
global terrorism.

The Bush Administration’s militarized approach to the “war
on terror” stems from the belief that America is threatened on an
unprecedented scale. It also leads to the axiom that the emer-
gency is too great to rely on existing multilateral mechanisms of
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